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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

DR. MARCUS CONANT, DR. DONALD NORTHFELT, DR. ARNOLREFF, DR. DEBU TRIPATHY,
DR. NEIL FLYNN, DR. STEPHEN FOLLANSBEE, DR. ROBERJCOTT, Illl, DR. STEPHEN O'BRIEN,
DR. MILTON ESTES, JO DALY, KEITH VINES, JUDITH CUSNER, VALERIE CORRAL, on behalf of
themselves and all others similarly situated; BAREBA PHYSICIANS FOR HUMAN RIGHTS; and
BEING ALIVE: PEOPLE WITH AIDS/HIV ACTION COALITION,INC.,

Plaintiffs,
V.

BARRY R. McCAFFREY, as Director, United States ©#fiof National Drug Control Policy; THOMAS A.
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CONSTANTINE, as Administrator, United States Drugf@cement Administration; JANET RENO, as
Attorney General of the United States; and DONNAABKALA, as Secretary of Health and Human Services,

Defendants.
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Plaintiffs Dr. Marcus Conant; Dr. Donald Northfelt, Dr. Arddleff, Dr. Debu Tripathy, Dr. Neil Flynn, Dr.
Stephen Follansbee, Dr. Robert Scott, 1, Dr. 8&gpO'Brien, Dr. Milton Estes, Jo Daly, Keith Vindsdith
Cushner, and Valerie Corral bring this class aatinrtheir own behalf and on behalf of a class wiilairly
situated physicians and patients; and plaintiffg Beea Physicians for Human Rights, and Being Alive
People with HIV/AIDS Action Coalition, Inc. brindpis action on their own behalf and on behalf ofrthe
members. Plaintiffs, on information and belief,di®r allege:

[. INTRODUCTION

1. This class action seeks a declaration that piays and patients have the right, protected by
the First Amendment to the U.S. Constitution, tomowunicate in the context of a bona fide
physician-patient relationship, without governmietérference or threats of punishment, about
the potential benefits and risks of the medicalafs@arijuana. Physician and physician
organization plaintiffs in this action further sesbpropriate injunctive relief protecting them
from criminal prosecution, revocation of federaguription drug licenses, or any other
punishment or retaliation resulting from their dissions with or recommendation to patients in
the context of a bona fide physician-patient relaghip regarding the potential benefits or risks
of the medical use of marijuana.

2. For at least two decades, hundreds of physigm@slifornia have recommended use of
marijuana, often as a medicine of last resortetmssly ill patients suffering from debilitating
conditions including cancer, AIDS and glaucomahaiigh patients have long faced state
criminal liability if they obtained marijuana, evér medical purposes, it had never been
suggested that a physician's discussion of magjaara medical option was illegal or otherwise
sanctionable. All of this changed on November ®619vhen California voters approved
Proposition 215 -- the Compassionate Use Act 06189r the first time, it is legal under state
law for a seriously ill patient to possess andicate marijuana for medical purposes if a
physician has recommended, either orally or inimgitthat the use of medical marijuana is
medically appropriate. Also for the first time, &dl officials, including defendants named
herein, have declared illegal (or at least adnmaiistely sanctionable) the longstanding practice
of physicians discussing the risks and benefitmedlical use of marijuana with their patients.

3. Defendants' threats against physicians are akgir intended effect. Throughout California,
numerous physicians have censored the range otaiedlvice they offer to their patients,
refusing to provide guidance concerning the rigkisemefits from medical marijuana even when
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it is the only medicine that a physician believel be effective. By effectively gagging
physicians, defendants have intruded into the plarsipatient relationship, an area traditionally
protected from government interference. Defendaat® also undermined patient confidence in
physicians, jeopardizing the ability of patientctmplete arduous medical treatments like
chemotherapy. The harms caused by physicians wiimgomedically appropriate information
and recommendations concerning marijuana will comiso long as defendants persist in
threatening serious sanctions against the physi¢d@rsuch activity.

I[I. PARTIES
PLAINTIFES

4. Plaintiff Marcus Conant is a physician who hescficed medicine for 33 years in San
Francisco. Dr. Conant is the Medical Director af bonant Medical Group, the largest private
AIDS practice in the United States. He is a Prajess the University of California Medical
Center in San Francisco and is the author or ceeawtf over 70 publications on treatment of
AIDS. He is responsible for dozens of presentatibnsk chapters, news articles, and lectures
on the same subject. Dr. Conant received his medigzaee from Duke University in 1961.

After his residency, Dr. Conant specialized in detwmiogy, a practice area that led him to
identify the first cluster of patients with Kapessarcoma, a now well-recognized symptom of
AIDS. In 1981, he founded a Kaposi's sarcoma ¢limme of the nation's first specialized AIDS
practices. Currently, he and his colleagues proprtteary care for over 5,000 HIV infected
patients, including approximately 2,000 patientthveaictive AIDS. In his AIDS practice, Dr.
Conant prescribes aggressive treatments combieveyal different drugs -- a so-called cocktail
-- that are recently emerging as the first effectieatment for AIDS. However, these drugs often
cause severe nausea and vomiting, a situation aibtte worse when the patient is suffering
from AIDS wasting syndrome, which causes a steadgontrolled weight loss. For many
patients, traditional anti-nausea drugs and apstiinulants are effective. He prescribes
Marinol -- a synthetic version of one of the primahemicals in marijuana -- for many of his
patients. However, for a some medical marijuanagsdo be the best, if not the only viable,
treatment option. Dr. Conant currently treats aslel00 patients for whom he believes
marijuana is a medically appropriate form of tregtitnfor nausea and loss of appetite in AIDS
patients. Dr. Conant is aware of defendants' tera@gdinst physicians who provide information
to patients regarding the potential risks or bésefi the medical use of marijuana. Due to fear
caused by these threats, Dr. Conant feels compatiddoerced into censoring his conversations
with patients, curtailing severely the informatiom feels able to provide to patients regarding the
risks and benefits of medical marijuana. He direidsstaff likewise to curtail their discussions
with patients. Dr. Conant does tell his patientd the active ingredient in Marinol is THC, a
chemical also found in marijuana, but he states ¢évis minimal information with extreme
reluctance and fear due to defendants' threadgféindants persist in their threats against
physicians, Dr. Conant may instruct his staff tasgediscussing marijuana with patients

altogether.

5. Plaintiff Donald Northfelt is a physician whosharacticed medicine for ten years. After
working for eight years in a specialized AIDS preetin San Francisco, he moved to Palm
Springs, California, where he has practiced fomthst two years. He is an Assistant Clinical
Professor of Medicine at the University of Calif@nSan Diego and previously held the same
title at the University of California, San Fran@s®r. Northfelt received his medical degree
from the University of Minnesota in 1985, after wiihe completed an internship and residency
at UCLA in 1988. He received specialist trainindhgmatology and oncology at the University
of California, San Francisco from 1988 through 1994 is a frequent lecturer on specialized
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AIDS care and is the author or co-author of ovep8&ér-reviewed publications, 16 book
chapters, and 18 other publications on the treatwieAIDS. Dr. Northfelt's current practice
focuses on care for AIDS patients and, in particulDS patients suffering from cancer.
Currently, he provides treatment for approximagl) cancer patients and 300 AIDS patients.
For his cancer patients, Dr. Northfelt frequentlggeribes chemotherapy, a treatment that
generally provokes distressing nausea and vomiiigle many patients respond to
conventional anti-nausea drugs like Compazine gidRefor nausea, Dr. Northfelt finds that
these drugs are not effective for some patientsmadble to control the nausea, Dr. Northfelt fears
that patients will discontinue chemotherapy, rigkinquick progression of the cancer. As a
treatment of last resort, Dr. Northfelt finds tihaédical marijuana is an appropriate, even
necessary, form of treatment to control nauseanaaice chemotherapy bearable. In his AIDS
practice, Dr. Northfelt prescribes aggressive tnesits combining several different drugs -- a
so-called cocktail -- that are recently emerginghasfirst effective treatment for AIDS.

However, these drugs often cause severe nauseaanting, a situation made all the worse
when the patient is suffering from AIDS wasting dggme, which causes a steady, uncontrolled
weight loss. For many patients, traditional antisea drugs and appetite stimulants like Megace
and Marinol are effective, but for a few medicalrijo@na proves to be the only viable treatment
option. Dr. Northfelt currently treats at least iveepatients for whom he believes marijuana is a
medically appropriate form of treatment for nauaed vomiting caused by chemotherapy or for
nausea and loss of appetite in AIDS patients. DriiNelt is aware of defendants' threats against
physicians who provide information to patients regsg the potential risks or benefits of the
medical use of marijuana. Due to fear caused Isethieats, Dr. Northfelt feels compelled and
coerced to censor his conversations with patisviteholding information, recommendations or
advice regarding use of medical marijuana, evemwigedeems this information to be crucial to
the patient's care and well-being. Dr. Northfelil wontinue to censor his patient
communications so long as defendants threaterofiseof his prescription drug license, his
Medicare and Medicaid participation, and his freedoom criminal prosecution.

6. Plaintiff Arnold Leff is a physician who has ptiged medicine for 11 years in Santa Cruz,
California. Dr. Leff received a B.S. from the Unisgy of Cincinnati in 1963 and graduated from
the University of Cincinnati Medical School in 1967e did his internship and fellowship in
internal medicine at the University of CincinnateMcal Center Hospitals during 1967-69. Dr.
Leff has held a number of positions in the fielfisliamg control policy and public health,
including Deputy Associate Director for the Whited$e Drug Abuse Office under President
Richard Nixon from 1971-72 and Director of Heal#r8ces for Contra Costa County,
California from 1979-83. He also served as a dihprofessor at the University of Cincinnati
College of Medicine from 1971-79 and at the Uniugrsf California from 1979-84. Dr. Leff is
a family practitioner who principally practicestime areas of geriatrics and AIDS. He has been
an AIDS specialist since 1985, and currently tregisroximately 110 patients for AIDS in a
practice that includes approximately 4,000 patientyall. For many of these patients, Dr. Leff
prescribes Marinol, a synthetic version of a priyraative ingredient of marijuana (THC), to
combat nausea and to stimulate appetite. In soseschowever, he finds that Marinol is
inappropriate because patients cannot toleratéaemtizely absorb it. Dr. Leff currently treats at
least 20 patients for whom he believes marijuamagdically appropriate in responding to
treatment-induced nausea or for appetite stimulatosome cases, he believes medical
marijuana is the only effective medicine. Dr. Lisfiware of defendants' threats against
physicians who provide information to patients regsg the potential risks or benefits of the
medical use of marijuana. Due to fear caused tsethieats, Dr. Leff feels compelled and
coerced to withhold information, recommendationadyice to patients regarding use of medical
marijuana, and therefore has withheld such infolmnarecommendations and advice. During
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the weeks following defendants' threats againssigians, three patients have asked Dr. Leff
whether medical marijuana would be an approprig&inent, but Dr. Leff refused to discuss or
recommend medical marijuana for these patientsusecaf fear of sanction by defendants.

7. Plaintiff Debu Tripathy is a physician specialgin breast cancer at the University of
California at San Francisco Mount Zion Breast Gaeater. Dr. Tripathy received his B.S. from
the Massachusetts Institute of Technology. He gatlifrom Duke Medical School in 1985 and
completed his internship and residency in intemeadlicine at Duke in 1988. In 1991, Dr.
Tripathy completed a fellowship in hematology amdaogy at the University of California at
San Francisco. From 1991-93, he was a Clinicatuogir in Medicine and since 1993 he has
been an Assistant Clinical Professor of MedicinthatUniversity of California at San Francisco.
Dr. Tripathy is an oncologist and a member of tmeefican Society of Clinical Oncology. He

has performed a number of research studies andgspalllmany articles on breast cancer. Dr.
Tripathy exclusively treats breast cancer patiants has approximately 1,000 active patients. He
currently prescribes chemotherapy, a treatmenhafeising significant nausea, to approximately
100 patients. For many of these patients, conveakianti-nausea medications are effective, but
for at least 20 patients whom he currently tre@ats,Tripathy believes medical marijuana is a
medically appropriate and preferable form of treatinin many of these cases it is the only
viable form of treatment for the nausea causedhieynotherapy. Dr. Tripathy is aware of
defendants' threats against physicians who pramidemation to patients regarding the potential
risks or benefits of the medical use of marijuddae to fear caused by these threats, Dr.
Tripathy feels compelled and coerced to withhofdrimation, recommendations and advice to
patients regarding use of medical marijuana, aacetbre has withheld such information,
recommendations and advice.

8. Plaintiff Neil Flynn is a Professor of Clinidsledicine in the Division of Infectious Diseases
of the Department of Internal Medicine at the Ungiy of California at Davis School of
Medicine, and attending physician in the Univer$itgdical Center's Aids and Related Disorders
Clinic. Dr. Flynn received his B.A. from the Unig#ly of California at Los Angeles in 1970. He
graduated from the Ohio State University Medicdi@u in 1973 and did his internship and
residency in internal medicine at Loma Linda UnsigrHospital from 1973-76. He then
completed a fellowship in infectious diseases athiversity of California at Davis from
1976-78. He is certified in Internal Medicine andnfectious Diseases by the American Board
of Internal Medicine. Dr. Flynn is the author ofmerous publications about infectious diseases
and has received hundreds of thousands of doHagsints and awards for his research on HIV
and AIDS since establishing the Clinic in 1983.géeticipates in the care of approximately
1,500 AIDS patients, and is the primary physicianZ00 AIDS patients. For many AIDS
patients, Dr. Flynn prescribes Compazine, MariobReglan for nausea. Sometimes, however,
these drugs fail to control nausea. Further, Compaand Reglan make approximately 25 to 33
percent of patients experience stiffness in theivements. In order to stimulate appetite in
patients suffering from AIDS wasting, Dr. Flynn gceibes Megace or Marinol. In some cases,
however, these drugs are ineffective. Dr. Flynnevels that medical marijuana is medically
appropriate as a drug of last resort for a smathlmer of patients for whom prescription drugs are
ineffective. Dr. Flynn is aware of defendants' #tseagainst physicians who provide information
to patients regarding the potential risks or bésefi the medical use of marijuana. Due to fear
caused by these threats, Dr. Flynn feels compaledcoerced to withhold information,
recommendations or advice to patients regardingfisgedical marijuana and, therefore, has
withheld such information, recommendations and @evOnly with great fear and reluctance
does Dr. Flynn engage in even limited communicati@yarding medical marijuana.

9. Plaintiff Stephen Follansbee is a physician Wwhs practiced medicine for 20 years in San
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Francisco, California. He is the Chief of Staff idavies Medical Center, an Associate Clinical
Professor of Medicine at the University of Califa®chool of Medicine and the Assistant
Director of the Bay Area Community Consortium, lbading group of medical professionals
treating AIDS in and around San Francisco. Dr.d&bee received an M.A. from Harvard
University in 1972 and graduated from the Univereit Colorado School of Medicine in 1977.
He completed his residency and fellowship at theséhsity of California in 1982. Dr.

Follansbee specializes in the treatment of infestidiseases, with a particular focus on treating
complications of AIDS, and is the author or co-autbf 40 publications on the subject. He
currently consults on or serves as the primary ipglays for over 500 patients, many of whom
suffer severe nausea, vomiting or weight loss HOHansbee finds that Marinol -- a synthetic
version of a main chemical component of marijuana an effective treatment for some of these
patients, and so has prescribed Marinol for 14ep#diduring the past 6 months. He finds,
however, that some patients are unable to toleragéfectively absorb Marinol. For those
patients, he believes medical marijuana can begprogriate form of treatment. For any patient
with an infectious disease, Dr. Follansbee beliégverdically necessary to have a full and open
discussion about any marijuana use, so that hemsure that, if the patient does use marijuana
for any purpose, the patient does so in a managntmimizes the risk of infection or other
medical complications. Dr. Follansbee is awareaféddants' threats to prosecute criminally,
revoke the prescription licenses of, or otherwagcion physicians who provide information to
patients regarding the potential risks or benefithhe medical use of marijuana. Due to fear
caused by these threats, Dr. Follansbee has adttaflormation, recommendations and advice to
patients regarding use of medical marijuana anld fe&may need to stop discussing marijuana
at all. Only with significant fear and reluctanased Dr. Follansbee engage in even limited
communications regarding medical marijuana.

10. Plaintiff Robert Scott, lll, is a physician whas practiced medicine for 19 years in Oakland,
California. Dr. Scott received a B.S. from ParsGuodlege in 1963 and an M.S. and M.Ed. from
the University of lllinois at Urbana in 1965 and6BXespectively. He graduated from the
University of California at San Francisco Medicah8ol in 1974. Dr. Scott completed an
internship in medicine at Emory University in 1991%d a residency in internal medicine at
Stanford University in 1977. Dr. Scott practiceemal medicine and has over 2,000 patients.
Approximately 350 of these patients are infecteth wilV. For many of these patients, Dr. Scott
prescribes drugs for nausea, anorexia, or paisoime cases, however, prescription drugs are
inappropriate because patients cannot tolerate thahe drugs are ineffective. Dr. Scott
currently treats at least 75 patients for whom déleelses medical marijuana is a medically
appropriate form of treatment for nausea, anorexi@ain. For some patients, he believes
medical marijuana is the only effective medicine. 8cott is aware of defendants' threats against
physicians who provide information to patients relgeg the potential risks or benefits of the
medical use of marijuana. Due to fear caused Isethimeats, Dr. Scott has curtailed
information, recommendations and advice to patisggarding use of medical marijuana. Only
with great fear and reluctance does Dr. Scott emgagven limited communications regarding
medical marijuana.

11. Plaintiff Stephen O'Brien is a physician praot medicine at the East Bay AIDS Center in
Berkeley, California. Dr. O'Brien received his Band B.S. from the University of Washington
in 1986. He graduated from the University of Waghom Medical School in 1990 and
completed a residency in internal medicine at thesérsity of California at San Francisco in
1993. Dr. O'Brien was employed at the Universitgafifornia at San Francisco as a clinical
instructor in medicine from 1993-94 and an asststhnical professor of medicine from
1994-95. From 1993-95 he was co-director for HIVhaged care at the University of California
at San Francisco. Dr. O'Brien is a general pract#r who, with one or two exceptions, treats
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only AIDS patients. Dr. O'Brien specializes in ade@d AIDS treatment. He has approximately
200 patients, about 70 percent of whom have a T-c8ent below 100. For many of these
patients with advanced AIDS, Dr. O'Brien prescri@esnpazine, Marinol, or Reglan for nausea;
Megace or Marinol to stimulate appetite; and prieson pain medication for severe pain. In
some cases, however, these drugs are ineffectivé®'Brien estimates that medical marijuana is
a medically appropriate, and often preferable, fofrtreatment for 25 percent of his patients for
nausea, as an appetite stimulant to combat wasgmdyome, and for adjunctive pain control.
For some of these patients, he believes medicajuaaa is the only effective medicine. Dr.
O'Brien is aware of defendants' threats againssiptans who provide information to patients
regarding the potential risks or benefits of thaliv& use of marijuana. Due to fear caused by
these threats, Dr. O'Brien feels compelled andosaketo withhold information,
recommendations or advice to patients regardingfiseedical marijuana, and therefore has
withheld such information, recommendations and @lvOnly with significant fear and
reluctance does Dr. O'Brien engage in even lingcdmunications regarding medical

marijuana.

12. Plaintiff Milton Estes has been a physiciaiil Valley, California for 22 years, is Medical
Director and Senior Physician for the Forensic APx8ject of the City and County of San
Francisco, and is an Associate Clinical ProfessthieaUniversity of California at San Francisco.
Dr. Estes received his A.B from the University d¢fi€ago in 1964 and graduated from the
University of Chicago Pritzger School of Medicimeli968. He did his post graduate training at
St. Lukes Hospital in San Francisco. Dr. Esten pgrivate family practice and is the largest
private provider of HIV care in Marin County. Heshserved and continues to serve on numerous
boards and committees, and is an active lecturé&b® issues. Dr. Estes has approximately
1,500 patients, of whom about 150 are infected WiN. A number of his HIV patients
experience severe nausea related to the medicatiensre taking as well as loss of appetite and
resulting problems maintaining adequate nutritlororder to combat nausea and weight loss,
Dr. Estes has prescribed Marinol and other presonglrugs. For some patients, however, such
drugs are too slow in acting and do not afford@fe relief. Where conventional approaches

fail or a patient poorly tolerates oral medicatibm, Estes believes medical marijuana can often
be an appropriate form of treatment. Dr. Estesviara of defendants' threats against physicians
who provide information to patients regarding tlogemtial risks or benefits of the medical use of
marijuana. Due to fear caused by these threat& $des feels compelled and coerced to withhold
information, recommendations or advice to patieatgrding use of medical marijuana, and
therefore has chosen to avoid completely any congatian regarding marijuana with his
patients, even when he believes it medically appataoto discuss the subject.

13. Plaintiff Bay Area Physicians for Human RigiiBAPHR") is a California non-profit
corporation with over 150 physician members whadeeand work in the San Francisco Bay
Area. Founded in July 1977, BAPHR is the oldesstaxg association of lesbian and gay
physicians in the nation. The organization hassagrimary purpose the promotion of health and
wellness in the gay and lesbian community, witladipular focus on the prevention, treatment
and cure of HIV and AIDS. The members of BAPHR @kectively responsible for treating the
majority of AIDS patients in the Bay Area. BAPHRdaits members have a longstanding and
direct interest in the ability of its member phyaits to provide complete and accurate medical
information to their patients, without fear of regad from governmental authorities. Some
physician members of BAPHR treat patients for whbay believe medical marijuana is a
medically appropriate form of treatment, especifdlyAIDS related complications including
AIDS wasting syndrome. Physician members of BAP&Raavare of defendants' threats against
physicians who provide information to patients relgag the potential risks or benefits of the
medical use of marijuana. Due to fear caused sethireats, physician members of BAPHR
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feel compelled and coerced to withhold informati@tommendations or approval for patients
regarding use of medical marijuana, and therefake lwithheld such information,
recommendations and approval.

14. Plaintiff Jo Daly is a 50 year old woman cuthgbattling her second occurrence of cancer.
Plaintiff Daly is a resident of San Francisco, €@ahia, where she was police commissioner
from 1980-86. In 1988, plaintiff Daly was diagnoseith cancer of the colon, which spread to
her ovaries and lymph nodes. In 1995, she was dssghwith lung cancer for which she has
received three rounds of aggressive chemotheragy hespitalized for three months, and was
prescribed 27 different medications. During cheradby, plaintiff Daly experienced severe
nausea and vomiting. In order to combat theseefigets, she tried a number of prescription
drugs, including Marinol -- a synthetic versionaomain chemical component of marijuana.
However, her constant and persistent vomitingHeftunable to keep medication in her stomach
long enough to ingest it. As her situation contoht deteriorate and she came near to losing
hope completely, she was given marijuana by adri&hme found that by inhaling about three
puffs of marijuana when she felt nausea comingsba,could defeat her nausea, regain her
appetite, and sleep through the night. Plaintiffyds certain that she would not have survived
her third round of chemotherapy without the usmeflical marijuana. It enabled her to reduce
drastically her use of more powerful and often hi@bing prescription drugs. Plaintiff Daly
places great importance in her ability to discusslical marijuana with her physicians, since she
wants to ensure that the marijuana will not interf@ith other treatments or otherwise cause
risks outweighing its benefits. Prior to defendathigeats against physicians, plaintiff Daly
discussed her medical marijuana use with eachrgbsicians, including eight oncologists, and
none expressed disapproval. Indeed, plaintiff Badyimary oncologist expressly approved her
use of medical marijuana. Plaintiff Daly is awaf@lefendants' threats against physicians who
provide information to patients regarding the patdmisks or benefits of the medical use of
marijuana. Because of defendants' threats, plaibdly fears that her physicians will censor the
range of medical advice provided to her and interf@th her ability to receive full and accurate
medical advice. She believes, as well, that defetstthreats put her physicians in jeopardy if
she discusses medical marijuana, and so has litmledommunications to her physicians. The
curtailment of communication -- both from her ployans to her and from her to her physicians
-- has stripped her of the security and confidesieeneeds to undergo and survive the extremely
difficult treatment required for her cancer.

15. Plaintiff Keith Vines is a 46 year old AIDS matt. He has served as an Assistant District
Attorney in San Francisco since 1985, including swars working as a felony prosecutor in a
federally funded Drug Strike Force where he secarednviction in what was then the county's
second largest drug seizure. Prior to working enBhistrict Attorney's office, he worked for three
years in private practice and for six years aoagmutor in the United States Air Force as a
Judge Advocate with the rank of captain. Plainfifies tested positive for HIV in the mid

1980's and by 1990 his health began to deteridratt993 he was diagnosed with AIDS wasting
syndrome, a condition characterized by severe,rpssive weight loss and breakdown of muscle
tissue. Plaintiff Vines lost 45 pounds before badared on an experimental growth hormone to
help regain much needed muscle mass. For thelpastyears, he has suffered from a chronic
and acute loss of appetite, a condition that, ifatlwressed, can result in malnourishment and
thwart the efficacy of the hormone treatment amdahtiviral medications he is prescribed. To
stimulate his appetite, his physician prescribediid, a synthetic version of one of marijuana's
main active components. However, Plaintiff Vinesrfd Marinol to be only marginally effective
and highly erratic in its effects. He strongly aftgdl to the drowsiness and "buzz" caused by
Marinol. Two of plaintiff Vines' physicians suggedthe use medical marijuana, and he found
that a few puffs were sufficient to stimulate higpatite, while avoiding feeling the "buzz"
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caused by Marinol. Plaintiff Vines continues to nsedical marijuana no more than a couple of
times per week before dinner to enable him toRaintiff Vines is aware of defendants' threats
against physicians, and he fears that these thrnélatsause his physician to censor the medical
advice provided to him. He feels that the succésssocontinued treatment depends in large part
on a trusting and confident relationship with hiygician, but that defendants' intrusion into that
relationship will cause him to lose confidence is pphysician and so jeopardize his medical
treatment.

16. Plaintiff Judith Cushner is a 51 year old breasicer survivor who has been in remission for
three years. She is at risk of either the recug@fi¢he initial cancer or the growth of a second
cancer (a risk that increased as a result of réeetherapies). She is therefore gravely
concerned about her ability to receive full andopdde medical advice about her condition now
and in the future. Plaintiff Cushner is a residei®an Francisco, California, where she has been
the director of a preschool for 15 years. She iaaive member of her synagogue and a mother
of two children. Plaintiff Cushner was diagnosethvan aggressive cell growth and underwent a
lumpectomy and lymph node removal. She then rededight months of chemotherapy and

eight weeks of radiation therapy followed by selrgears of hormone therapy. The
chemotherapy caused plaintiff Cushner to suffeesenausea. To offset the side effects of
chemotherapy, including nausea, doctors prescfilmdpasine. That drug, however, made
plaintiff Cushner feel worse. Her oncologist alsegzribed Marinol, but it did not relieve

plaintiff Cushner's nausea and made her groggyaiochad difficulty swallowing the Marinol
capsules because of mouth sores also caused bytierapy. Unable to obtain relief from her
severely debilitating nausea, plaintiff Cushnerstdaered abandoning chemotherapy. However, a
nurse gave her marijuana, and plaintiff Cushnextssea diminished almost immediately with no
side effects. Plaintiff Cushner inhaled a few puffsnarijuana several times per week for the
remainder of her chemotherapy, and then stopped msarijuana. Plaintiff Cushner informed

her oncologist, radiation oncologist, and surgdwt she was using medical marijuana, and they
all supported her marijuana use. The trust shékstied with her oncologist was critical in
plaintiff Cushner's ability to complete chemothera®he encountered a woman in a cancer
patients' support group who stopped her chemothidragause of nausea and other side effects
that could not be contained with prescription dragd died as a result. Plaintiff Cushner is
aware of defendants' threats against physiciansprundde information to patients regarding the
potential risks or benefits of the medical use afimana. She believes that defendants' threats
against physicians who recommend medical marijuahaeriously interfere with her ability to
build and maintain the kind of bond with her phiais that previously saved her life. Plaintiff
Cushner has no doubt that defendants' threat$eadl to more deaths of other cancer patients,
and she fears for her own well-being if she is Um&b communicate freely and openly with her
physician in the event her cancer recurs. Plai@liffhner believes that, if she faces a recurrence
of cancer, information, recommendations, and adabmmit the risks and benefits of medical
marijuana will be necessary for her effective treait.

17. Plaintiff Valerie Corral is a 44 year old womaho has experienced severe and protracted
seizures. Plaintiff Corral is a resident of SantazCCalifornia. In 1973 plaintiff Corral suffered
severe head injuries in a car accident. The heanina caused grand mal seizures, sometimes as
many as five times per day. To prevent these seszlaintiff Corral was given anti-epileptic
drugs, including Mysoline (primadone), Dilantin gstytoin), and Phenobarbital. For pain she
was prescribed Percodan and Valium, upon whichbhsbbame physically dependent. For two
years under this treatment regimen, plaintiff Cldived in a drug-induced stupor. She took more
and more drugs in a futile attempt to control thassns, but the seizures became more frequent.
After losing hope about treatment with anti-epileplrugs, and aware that marijuana had been
shown to control seizures in rats, plaintiff Cotraljan using medical marijuana. She soon found
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that she could control her seizures completely widdical marijuana alone. Whenever she feels
the premonition of a seizure, she inhales a pufhafijuana. Whereas she previously took up to
15 pills a day yet could barely function, plaintdbrral now uses only a modest amount of
medical marijuana and experiences none of theitihib side effects of prescription drugs. For
many years, plaintiff Corral's physicians have appd her use of medical marijuana. She is
aware of defendants' threats against physiciansprundde information to patients regarding the
potential risks or benefits of the medical use afinana. Plaintiff Corral fears that these threats
will deter physicians from providing informatiorgaommendations or advice she needs.

18. Plaintiff Being Alive: People with HIV/AIDS Aain Coalition, Inc., is a California

non-profit group with over 2,000 members who residend around Los Angeles County,
California. Plaintiff Being Alive is comprised afidividuals who have tested positive for HIV or
who are living with HIV/AIDS. Among other servicabe organization sponsors regular medical
updates, publishes three newsletters, and orgapearsled support groups. Members of plaintiff
Being Alive include patients being treated for AlD®any of whom desire information from

their treating physicians regarding the potentg&ls and benefits of using medical marijuana in
the treatment of their specific illnesses and fley@tion of their symptoms. Patient members of
Being Alive equally wish to be able to speak fraelyheir physicians about marijuana use, so
that the physicians will be fully informed aboutipats' medical conditions. These patients
depend on free and open communications with thsjisipians in order to receive effective
treatment, yet due to defendants' threats aganysi@ans who discuss medical marijuana, these
patients have suffered a curtailment of the flovinbbrmation between them and their

physicians.
DEFENDANTS

19. Defendant Barry R. McCaffrey is sued in hisoxdl capacity as Director of the U.S. Office
of National Drug Control Policy.

20. Defendant Thomas A. Constantine is sued inffiial capacity as the Administrator of the
U.S. Drug Enforcement Administration.

21. Defendant Janet Reno is sued in her officiphchy as Attorney General of the United
States.

22. Defendant Donna Shalala is sued in her offeamlacity as Secretary of Health and Human
Services.

CLASSALLEGATIONS

23. Plaintiffs bring this action on behalf of thestvees and all other persons similarly situated
pursuant to F.R.C.P. Rule 23(a) and (b)(2). Thes;las proposed by plaintiffs, consists of:

(a) All physicians present and future who are lsgghby and practicing medicine in
California and who, using their best medical judgiria the context of a bona fide
physician-patient relationship, have discussedymeuended or approved the
medical use of marijuana for their patients, orfoutdefendants' threats of
punishment, would discuss, recommend or approwemsider discussing,
recommending or approving the medical use of mangufor their patients; and

(b) All patients in California who seek to commuatie with their physicians or
receive the recommendation or approval of theiisgiign, in the context of a bona
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fide physician-patient relationship, regarding medical use of marijuana.

24. The requirements of Rule 23(a) and (b)(2) aeeimthat the class is so numerous that
joinder of all members is impracticable; there guestions of law and fact common to the class
(including whether defendants' threats violateRiist Amendment as applied to plaintiffs); the
claims of the representative parties are typicdhefclaims of the class; the representative martie
will fairly and adequately represent the interedgtthe class because they are represented by
counsel with extensive experience in class acttmation and constitutional litigation, including
claims under the First Amendment; and the parigmsing the class have acted on grounds
generally applicable to the class, thereby makpmy@priate final injunctive and corresponding
declaratory relief with respect to the class asale:

1. JURISDICTION AND VENUE

25. This court has jurisdiction over all causeacifon herein pursuant to 28 U.S.C. §81331 and
1361.

26. Venue is proper in this court under 28 U.SI3% (e).

V. FACTUAL BACKGROUND

A. Medical Use of Marijuana

27. The recommendation of medical marijuana forageipatients is within the mainstream of
medical practice in communities throughout the BohiStates. Thousands of physicians have
recommended the use of medical marijuana to tlagiemts based on those physicians' belief and
experience that marijuana is clinically effectimdiieating specific medical conditions. For
example, when more than 2,000 oncologists wereorahdsurveyed in 1990, forty-four percent
reported recommending the use of marijuana to obnatusea or lack of appetite to at least one
cancer patient undergoing chemotherapy. Doblin].etMarijuana as Antiemetic Medicine: A
Survey of Oncologists' Experiences and Attitudédsyirnal of Clinical Oncology, vol. 9, no. 7
(July 1991). In response to defendants' recenathte act against physicians who recommend
the medical use of marijuana, on December 30, 1t®@6editorial board of the New York Times
acknowledged what most physicians have known fae@ome time: "it is difficult to dismiss
the testimony from many seriously ill patients déineir doctors that marijuana can ease pain,
reduce the nausea associated with cancer chempyhstanulate the appetites of AIDS patients
who are wasting away, and lower the pressure witiereyes of glaucoma victims."

28. The federal government officially recognizes thedical efficacy of a primary chemical
component of marijuana. One of the chief active ponents of marijuana is the chemical
compound tetrahydrocannabinol, also known as TH@9B5, the Food and Drug
Administration approved synthetic THC for use ir threatment of emesis (vomiting), thereby
authorizing physicians to legally prescribe thibstance. In approving THC, FDA
acknowledged that evaluation of the risks and btenef the THC pill was premised on the
medical risks and benefits of marijuana: "The rigkghe public health from illicit use of THC
are likely to be similar to marihuana. . . . Thieefs of pure THC are essentially similar to those
of cannabis containing THC in equivalent amourd3.'Fed. Reg. 10082-83. In 1991, FDA
expanded the approved uses of THC to include teatof weight loss in patients with AIDS.
Again, the government's approval was based on widad reports of medical benefits derived
from marijuana. In 1989, the most recent year fbiclv data is available, physicians prescribed
nearly 100,000 doses of THC under the brand nam&blaFor many patients, however, THC
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in capsule form is not an adequate substitute Bmjoana. Some patients suffering from nausea
are unable to take a THC pill orally. The singéage dose delivered by a THC pill is
overwhelming, causing dysphoria (a sense of meot#iusion and uneasiness) in some patients.
Many chemotherapy patients develop mouth soresthatiswallowing a pill can be extremely
painful. For some cancer and AIDS patients, naisssa severe that swallowing any pill, even
for the express treatment of the nausea itsdlliffisult, if not impossible. Finally, THC pills

cost tens of thousands of dollars annually, makuedy cost prohibitive to some patients.

29. Scientific studies, as well as the practice @pgervations of numerous physicians over many
years, confirm the medical efficacy of marijuandragating a range of symptoms associated with
specific illnesses:

(a) Cancer About one-half of all cancer patients treatechvaibticancer drugs suffer
from profound nausea and vomiting. Nausea and wogiihreaten the effectiveness
of chemotherapy and endanger the patient's walgb&etching, which may last
for hours or even several days after treatment|itamlly tear the esophagus and
fracture ribs. Vomiting results in fluid loss. Agrensive of chemotherapy's side
effects, many cancer patients eat almost nothicguse they cannot stand the sight
or smell of food. With each successive treatmésse patients lose weight and
strength. Their complaints may cause doctors t@tdhe dose, thereby jeopardizing
the effectiveness of the therapy. For many patigr@side effects of chemotherapy
seem worse than the cancer itself and may lead thelscontinue treatment
altogether, not only to eliminate the physical disfort but also to regain some
control over their lives -- even when discontingieitment will lead to death.
Among cancer patients who experience severe naumsbaomiting, 30 percent to 40
percent report that the commonly used antiemetiasad work. This same patient
group have found smoked marijuana to be effechivibe prevention of nausea and
vomiting - often more effective than FDA-approvdthpmaceutical medications.
Stephen Jay Gould, Alexander Professor of Geolbélaavard University and
renowned essayist on biological evolution is amibredfirst survivors of a
previously incurable cancer, abdominal mesothelioiiaen Professor Gould
started intravenous chemotherapy:

Absolutely nothing in the available arsenal of ametics worked at all.
| was miserable and came to dread the frequentrisgds with an
almost perverse intensity. . . . | had heard thatlmiana often worked
well against nausea. | was reluctant to try it lneed have never
smoked any substance habitually (and didn't evemkmow to inhale).
Moreover, | had tried marihuana twice [in the ®%li . . and had hated
it. . . . Marihuana worked like a charm. . . . [&@]bheer bliss of not
experiencing nausea - and not having to fear iaficthe days
intervening between treatments - was the greatesith received in all
my year of treatment.

(b) AIDS/HIV: Over 300,000 Americans have died of AIDS; anneated one

million are infected with the human immunodeficigmirus, at least 500,000 of
whom are already severely ill. Despite hopeful sitirat newly developed drugs are
increasingly effective at combating the virus, thdsug therapies often have
debilitating effects that can undermine the efficatthe medication; prevent the
patient's compliance with the strict regimen of ination required by the new drug
protocols; and erode a patient's desire or willeggto continue treatment in light of
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increased pain and discomfort, regardless of tlssiple long-term benefits.
Common symptoms of HIV- related conditions and fiextt side effects of standard
AIDS therapies include severe nausea, vomiting, tdappetite, chronic diarrhea,
joint pain, dizziness, and fatigue. AIDS wastingdipme, a deadly byproduct of the
disease, describes the progressive loss of weimghbaiscle mass caused by this
constellation of symptoms and side effects. Thodsarii AIDS patients nationwide
smoke marijuana to alleviate these symptoms araleffdcts, often with
considerable success. Marijuana, because it stiesugopetite, helps counteract
wasting, and thereby allows AIDS patients to gagight and remain properly
nourished, prolonging their lives. Marijuana alss lheen found effective in
alleviating diarrhea and fatigue, which can be lmathse and effect of numerous
AlDS-related conditions.

(c) Glaucoma Glaucoma is the second leading cause of blindness United
States. Glaucoma occurs when fluid pressure witiereyeball increases, eventually
damaging the optic nerve. Various medications aegluo treat glaucoma including
beta-blockers, epinephrine-like eye drops, mioteg] carbonic anhydrase
inhibitors. However, a large percentage of glaucpaizgents cannot tolerate the side
effects of these drugs. Beta- blockers may caugeedsion, aggravate asthma, slow
the heart rate, and increase the risk of hearri&ilEpinephrine-like compounds can
aggravate hypertension and heart disease. Miaitsause blurred vision, impaired
night vision and cataracts. Carbonic anhydraséitits may cause nausea,
diarrhea, headaches, depression and fatigue, ketnags, and on rare occasions, a
fatal blood disorder. Open angle glaucoma, fromcWwlabout one million

Americans suffer, is treatable with marijuana withindications of deleterious
effects. The administration of marijuana resulta those-related, clinically
significant drop in intraocular pressure that lasgeral hours. Thus, marijuana can
retard the progressive loss of sight, even when@aational medication fails and
surgery is too dangerous.

(d) Epilepsy Epilepsy is a disorder of cerebral function iniethcerebral neurons
spontaneously discharge in an abnormal, excesaieuncontrolled way. The
resulting seizures typically occur as convulsionEpses of consciousness, often
coupled with or followed by varying degrees of segsmotor, and psychomotor
dysfunction. Epilepsy is treated primarily with @onvulsant drugs, such as
phenytoin (Dilantin), primidone (Mysoline) and plodarbital, which help about 75
percent of the time but are less effective in aalhig focal seizures and temporal
lobe epilepsy. These anticonvulsant drugs also patentially serious side effects,
including bone softening, anemia, swelling of thing, nausea, vomiting, dizziness,
gastro-intestinal distress, and emotional distutbanOverdoses or idiosyncratic
reactions to these drugs may cause nystagmus (uaolbett movements of the
eyeball), loss of motor coordination, coma, anchedeath. The anticonvulsant
properties of marijuana have been known since ahtimes but have been the
subject of few modern medical studies. Nonethelbgsimnedical community and
epilepsy sufferers are increasingly recognizingubefulness of marijuana in
treatment of epilepsy.

(e) Multiple SclerosisMultiple sclerosis is a disorder in which patcloésyelin,

the protective covering of nerve fibers, in theit@nd spinal cord are destroyed and
the normal functioning of the nerve fibers is intgted. Symptoms usually appear
in early adulthood, then come and go unpredictidslyears. An attack may last

9/21/2007 5:37 P!



(Medical) Marijuanalnfo - Conant v. McCaffrey - Ritff's Complaint file:///C:/Program%20Files/Coff€ap%20Software/Working/Medica

14 of 19

from weeks to months, and remission is often indetepwith gradual deterioration
and eventual severe disability. Common symptomisidlectingling, numbness,
impaired vision, difficulty speaking, painful mue@dpasms, fatigue, emotional
disturbance, weakness or paralysis, tremors, andaafinability to coordinate
voluntary muscle movements). No effective treatnienMS is known. Moreover,
many patients cannot tolerate the immediate sidetsfof the standard drugs used
to alleviate the symptoms of this disease. Corterogds, especially
adrenocorticotropic hormone (ACTH) and prednisgmeyide some relief for the
acute symptoms of MS, but they also produce wajght and sometimes cause
mental disturbances. The drugs most commonly us&eat muscle spasms are
diazepam (Valium), baclofen and dantrolene. Diamepghich must be given in
large doses, causes drowsiness and can be addisigi®fen and dantrolene are of
marginal medical utility. Baclofen, a sedative, sbimes causes dizziness, weakness
or confusion, and dantrolene is used as a lasttrieecause of potentially lethal liver
damage, among other side effects. Increasing niswiéviS patients, doctors and
researchers find that marijuana helps relieve trerand loss of muscle
coordination. Its efficacy has also been acknowdedgithin the legal system as MS
patients have successfully used the defense ofcaletkcessity to defeat marijuana
possession charges in state courts.

(f) Paraplegia and QuadriplegiaParaplegia is weakness or paralysis of muscles in
the lower body caused by disease or injury in tiddia or lower part of the spinal
cord. If the injury is near the neck, the arms ad as the legs are affected and
quadriplegia develops. Paraplegia and quadripgaften accompanied by pain
and muscle spasms. Standard treatments are ofoitie pain, and baclofen and
diazepam for the muscle spasms. Opioids are adeliatid tolerance develops. The
side effects of baclofen and diazepam are discussede. Many paraplegics and
quadriplegics find that marijuana not only relietiesir pain more safely than
opioids but also effectively suppresses musclesjarid tremors. A 1982 survey of
forty-three persons with spinal cord injuries iratexd that more than half used
marijuana for muscle spasms.

30. At least 55 published studies confirm the eigmee of practitioners and their patients

regarding the efficacy of medical marijuana. Amadimg more notable of these studies are the

following:

(a) Vinciguerreet al.,"Inhalation Marijuana as an Antiemetic for Cancer
Chemotherapy,The New York State Journal of MediciB25-27 (Oct. 1988). This
study involved 56 patients who had no improvemeitt gtandard antiemetics.
When treated with marijuana, 78 percent demonstrafgositive response. No
serious side effects were observed.

(b) Changegt al.,"Delta-9-Tetrahydrocannabinol as an Antiemeti€ancer Patients
Receiving High Dose Methotrexatéhnals of Internal Medicinejol. 91, no. 6,
819-24 (Dec. 1979). This randomized, double- blpidcebo controlled trial of
THC and smoked marijuana found a 72 percent regluai nausea and vomiting,
with smoked THC (marijuana) proven more reliabkentloral THC.

(c) Official state government research programidew Mexico, Michigan,
Tennessee, New York, Georgia and California coredlutiat smoked marijuana
was effective in controlling nausea and vomitinglemotherapy patients. Typical
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of these programs, the California research foumsistently higher than 70 percent
of patients found medical marijuana effective, lagdhe researchers to conclude:
"Marijuana has been shown to be effective for maarycer chemotherapy patients,
safe dosage levels have been established and ged@samen which minimizes
undesirable side effects has been devised anditeste

(d) Hepler, R. and Frank, I., "Marijuana smokingl amraocular pressureJAMA,
217,1932 (1971). This study found that marijuamalgng reduced intraocular

pressure.

B. Passage of The Compassionate Use Act

31. On November 5, 1996, the voters of Califorraaged Proposition 215, the Compassionate
Use Act of 1996, also known as the Medical Maripudmitiative, adding section 11362.5 to
California's Health and Safety Code. The law toié&at at 12:01 a.m., on Wednesday,
November 6, 1996.

32. By enacting the Compassionate Use Act, thédZaila electorate codified its desire to
"ensure that seriously ill Californians have thghtito obtain and use marijuana for . . .
illness[es] for which marijuana provides relief.iang the persons for whom voters expressly
sought to afford this relief are those sufferimopfircancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, and migraine.

33. As a precondition to deeming that a particplnson's use of marijuana is legitimately
intended for medical purposes, the CompassionaeAldsrequires that the patient secure the
recommendation or approval of a physician. Befoamting such a recommendation or approval,
the Act envisions that a physician will examineasignt, in the context of a bona fide
physician-patient relationship, to determine whethe individual is "seriously ill" and whether
"the person's health would benefit from the usmafijuana” such that the physician is able to
recommend or approve marijuana to the patientteesament option. Without this clinical
recommendation or approval, patients and theinfary caregivers" are unable to invoke the
Compassionate Use Act's protections from crimimasecution or sanction under state law.

34. The Compassionate Use Act specifically protphisicians: "[N]o physician in this state
shall be punished, or denied any right or privildge having recommended marijuana to a
patient for medical purposes.” The Act does noflaiwith federal law, which classifies
marijuana as a Schedule | substance, thereby ptiohilis prescription by physicians. The Act
permits physicians only to recommend or approvejoaara for seriously ill patients. As the
analysis of the initiative by the Legislative Anstlgtates: "No prescriptions . . . [are] requirgd b
the measure."

C. Federal Response

35. Prior to passage of the Compassionate Usdeddral officials, including defendants, had
never prosecuted, revoked the prescription drm$e of, or punished in any way a physician
for recommending the use of medical marijuanagerausly ill patient in the context of a bona
fide physician-patient relationship. Until the weddefore the November 1996 elections, no
federal official had even threatened any such ac#s the election drew near and polls showed
Proposition 215 likely to be approved by the vatdefendant McCaffrey began a pattern of
threats against physicians. On October 28, 1996ndant McCaffrey stated on national
television that the federal government would pragephysicians who recommend marijuana for
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medical use. Defendant McCaffrey's comments wagrerted in major newspapers throughout
California, including the San Diego Union-Tribuh®s Angeles Times and San Francisco
Chronicle.

36. Immediately following passage of the Compasdi®tse Act, defendant McCaffrey
reaffirmed the federal government's intention tospcute physicians. On November 5, 1996,
defendant McCaffrey stated that the federal govemtravould prosecute doctors who
recommend marijuana. On November 7, 1996, the spekson for the Drug Enforcement
Administration "declined to rule out" prosecutiafghysicians.

37. In the weeks following the election, defendamtd other federal officials formulated a policy
to recommend to President Clinton. Speaking tptkees, defendants and other federal officials
working in concert with them stated that they glauprosecute and strip prescription licenses
from doctors who give recommendations regardingioagdharijuana to even seriously ill

people. Defendant Constantine warned members gifréss that "we are going to take very, very
serious action against" doctors who recommend makdiarijuana. Federal law enforcement
officials under the jurisdiction of defendant Reheeatened to use "surveillance and informers"
to identify physicians recommending marijuana &irtpatients.

38. On December 30, 1996, defendant McCaffrey dsustatement entitled "The
Administration's Response to the Passage of CaldsrProposition 215 and Arizona's
Proposition 200" (hereinafter "Administration Pglic The Administration Policy represents the
consensus of several federal departments and agenutluding the Office of National Drug
Control Policy, the Drug Enforcement Administratiamd the Department of Health and Human
Services. The Administration Policy includes aesgof specific threats to physicians:

(a) Threats to revoke physicians' license to presatiteys: In order to prescribe
medication, physicians need to be registered aonthtain a license from the Drug
Enforcement Administration. The Administration pylistates that "a practitioner's
action of recommending or prescribing Schedulentimdled substances is not
consistent with the 'public interest' (as that phrs used in the federal Controlled
Substances Act) and will lead to administrativécscby the Drug Enforcement
Administration to revoke the practitioner's regsimn.” The revocation of a
physician's DEA registration would effectively pegex that physician from
practicing medicine.

(b) Threats of criminal prosecutioihe Administration Policy states that "DoJ will
continue existing enforcement programs" regardimgioal possession or
conspiracy to possess marijuana. The enforcemeatiarinclude: absence of a bona
fide doctor-patient relationship; a high volume@fommendations of marijuana;
significant profits from such recommendations; pdowy marijuana to minors;
and/or special circumstances, such as when deattrous bodily injury results

from drugged driving.

(c) Threats to bar Medicare and Medicaid participatidthysicians, including
plaintiff physicians, rely on participation in tfederal Medicare and Medicaid
programs for a significant portion of their incom&be Administration Policy
declares "the authority of the Inspector GenenaHdS to exclude specified
individuals [who prescribe or recommend Schedghebistances] from participation
in the Medicare and Medicaid programs."
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(d) Threats to encourage state licensing boards tokevahysicians' license¥he
California Division of Licensing governs the issaarand revocation of physician's
and surgeon's licenses. Revocation of licensesfollay from adverse federal
action against a physician. The Administration &oéidvises that DoJ and HHS
"will send a letter to licensing boards which ssat@equivocally that the DEA will
seek to revoke the DEA registrations of physicihs recommend or prescribe
Schedule | substances." This statement impliditgdtens physicians with loss of
state licenses.

39. Widespread press coverage has exposed plaihtificians and their class to defendants'
threats to prosecute or otherwise punish physid@angdiscussing medical marijuana with their
patients. The repetition and circulation of defemdahreats have caused increased physician
intimidation and the chilling of plaintiffs' Fir&¢mendment speech rights. According to a January
1, 1997 account in The Washington Post entitledi&fa Warning on Medical Marijuana

Leaves Physicians Feeling Intimidated," federaddls against physicians are "already having a
chilling effect. Doctors are worried about the poigl consequences of losing federal licenses to
write prescriptions and being excluded from the Mak and Medicaid programs or federal
contracts or grants. . . ." As a result of defemslahreats, the physician-patient relationship is
disrupted and damaged because physicians are @irprdvide their patients with information or
recommendations that the physicians believe atleeiibest interest of their patients' medical
well-being. Without complete medical informatiomtients are unable to provide informed
consent -- a fundamental prerequisite to ethicdllagally permissible medical practice.

V.CLAIM FOR RELIEF

40. Plaintiffs reallege and incorporate by refeeehd¢hrough 39 as if set forth fully herein.

41.The First Amendment to the U.S. Constitutionvtes that "Congress shall make no law . . .
abridging the freedom of speech . . . ."

42. Defendants' threats to enforce federal stafridgegulations in a manner that would punish
or penalize physicians seeking to communicate thighr patients, using their best medical
judgment in the context of a bona fide physiciatigd relationship, regarding the potential risks
and benefits of medical use of marijuana violateREhrst Amendment as applied to plaintiffs.

VI. IRREPARABLE HARM

43. Plaintiffs, members of plaintiff organizatiomsd members of the plaintiff class, have
suffered and will continue to suffer irreparablerhalue to defendants' challenged policies and
practices as described throughout this complaint.

44, Plaintiff physicians have a constitutional tithhcommunicate to their patients a full range of
medical information, and, in keeping with well-ddished norms of professional responsibility
and medical ethics, they have a duty to discu$g thk range of treatment options for their
patients. Defendants' threats have effectively gdginysicians, forcing them to withhold
recommendations and information which they deelvetwaluable or even critical. The law has
long valued and required free and open discus$ietvgeen physicians and patients: the doctrine
of informed consent presupposes (indeed mandati®g)rfformed patients, and the doctrine of
physician- patient privilege recognizes the sapctiitcommunications between a physician and a
patient. Plaintiff physicians' inability to carerfpatients adequately; their inability to practice
their chosen profession effectively and in goodscmence because defendants' threats cause
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them to withhold medically appropriate informatidhne resulting breakdown of the trust that lies
at the core of the therapeutic relationship; amdcthlling of their constitutionally protected righ
to free speech all amount to irreparable injury.

45. Plaintiff patients face serious and, in sonsesalife-threatening illnesses requiring
specialized and competent medical care. Many aietlpatients are enduring extremely painful
and disabling treatments -- medications that predausea, vomiting, weight loss, chronic pain,
sensory impairment, exhaustion, and other symptbatssometimes seem unbearable. To
complete their treatment effectively, plaintiff gaits must have the utmost confidence in their
physicians, yet as a result of defendants' repdhtedts to physicians, plaintiff patients know
that their physicians must censor and curtail thredical advice. When faced with extremely
harsh and prolonged treatments like chemotherapgrain aggressive AIDS treatments, some
patients, unable to have confidence in their pligsg may disregard instructions and
discontinue treatment, resulting in increased sinife illness or death. Plaintiff patients' inatyili
to receive full, uncensored medical advice, anemgdnts' interference with patients' treatment,
and the resulting increased risk of suffering,gis, or death, amount to irreparable harm.

VII.PRAYER FOR RELIEF

WHEREFORE,

Plaintiffs accordingly pray for the following refie

A. A preliminary and permanent injunction enjoinidgfendants, their agents,
employees, assigns, and all persons acting in coocparticipating with them from
enforcing or threatening to enforce, in criminajlcor administrative proceedings,
any federal statute, regulation or other provigiblaw in a manner that would
punish or penalize physicians for communicatindliteir patients, using their best
medical judgment in the context of a bona fide phgg-patient relationship,
regarding potential risks and benefits of medica af marijuana, including but not
limited to oral or written statements, recommera@ior approvals by a physician
that it is his or her medical opinion, based ondniker current diagnosis of the
patient's illness, that the potential benefits efdmal marijuana in the treatment of
the patient outweigh the potential risks;

B. A declaration pursuant to 28 U.S.C. 88 2201 220R that defendants' threats to
enforce federal statutes, regulations or any gtherision of law in a manner that
would punish or penalize physicians for communiatvith their patients, using
their best medical judgment in the context of adbfide physician-patient
relationship, regarding potential risks and bepeajftmedical use of marijuana
violate the First Amendment as applied to plaisfiff

C. Reasonable attorneys' fees and costs; and

D. Such other and further relief as this court mlagm necessary and proper.

Dated: January 14, 1997.

Respectfully submitted,

LOWELL FINLEY
GRAHAM A. BOYD
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JONATHAN WEISSGLASS
Altshuler, Berzon, Nussbaum,
Berzon & Rubin

ANN BRICK
American Civil Liberties Union

By: Graham A. Boyd

Attorneys for Plaintiffs
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